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SUBJECT:

NSPS Policy Regarding Exeess Emissions During Start- DaTE: AUG 50 197:;
Up, Shutdown, Ha1funct1on and Maintenance

To0M; Don R. Gopdwin, Director
Emission Standards and Enyireering Divisien (M0-13)
TO: See Be1nw_ :

\

Enclosed is a copy of a letter to Mr. Alfred V.J). Prather
representing the Kennecott Copper Corperation, concerning the
NSPS promulgated for primary copper smelters. A draft of this
letter was provided to your office in mid-July for review. Judging
from the comments received, somz explanation of NSPS policy regarding

excess emissians during per1ods of start-up, shutdawn, malfunction,
and maintenance seems appropriate.

NSPS have two overall objectives: (1) to ensure that the best
system of emission cantrol is installed on a source, and (2) to
ensura that this system is properly operated and maintained over
the 1ife of the source. The MNSPS numerical emission Timit cenerally
accomplishes the first objective, whila section 60.11(d) of the
general previsions and any manitoring requiremants in tha NSPS

" generally accomplish the second abjective. This de=s not mszan,
hawrever, that ZPA will only conduct one parformance test on a new,
modified, or recenstructed source, and thereafter raly solely on
section 60.11(d). A performance test can be conducted at any tine
aver the 1ife of a source to determine compliance with the [!SPS
numerical emission 1imit. Given the high cost and Tong Tead timas
naormally associated with poerformance testimng, however, we Teel that

. much of the day-to-day enforcemant of MSPS will ba through section

60.11(d) to ensure that the emission contrn1 system.is being prnperly
operated and maintained.

Comp}iance with the HSPS numarical emission Timit can only bg
determined by a perfcrmance test (except for the opacity emission
1imit). Performance tests can only be conducted during periocds
of representative operation of both the affected facility znd the
emission control system. AlT1 conditions except start-up, shutdown
and. malfunction are considered represenlative operation. Excess
emissipns during a performance test caused by start-up, shutdawn,
or malfunction, therefore, are exempt from cunpliance with tha NSPS
numerical emission limit. Only failures that could not have baen
prevented by proper operation and maintenance are vonsidered mal-
functiens. Failures that could have been preventsd by propar
operation and maintenance are not considered malfunctions.

Section 60.11(d) of the general provisions requires that both

the affected faeility and the emission control system be preperly

sparated ard maintainad at all times to minimize emissions, including

TPA Frem 13774 (Row, 6-72)
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permds of start-up, 5hutdom1, and malfunction. This seetion in
conjunction with the monitoring requirements becomes the primary
gnforcement tool between performance tests toc ensure that, ance’
installed, the emission control system cantinues to operate effzctively
and eff1:1ent1y. Excess emissiuns resulting from shutdown of the
emissicn control system for maintenance will be ceonsidered a vig=
lation of the proper operation and maintenance requirements of
sectian 60.11(d) and a vielation of the NSPS numerical emission
limit, provided a performance test 1s conductad, except when the
maintenance is nacessitated by a malfunction.. A more detailed .
explapation of our: interpretation of thess provisions is enclosed.

Eecause of the t1ght time constra1nts imposed in our negatfations
with Kennecott cancerning litigation of the NSPS promulgated for
primary copper smelters, the enclosed Tetisr was mailed to Kennecott

on Monday, August 30. We recognize fully the implications of NSPS
policy on SIP pelicy, and to that end have attempted to communicata

our NSPS policy, have considered the comments offered, and have worked
closely with OGC and CPDD ta minimize cunfl1cts.

1f you have any questions or would Tike to discuss this further;
pilease do not hesitate to contact either Jack Farmar or Fred Porter

(FTS teIIphune 629~-5371). .
Q MQQK JC‘/Z'VK
dwin

Dan R. Go
2 Enclosures

Addresseaes: |

Directors, EnforcEment D1v1s1un. Regians VI, VIII ix and X

g;reczois, Air and Hazardeus Materials Div151on, Reg1uns Vi, ?III
an

__fkcting Director, DSSE (EN-341)
John Bonine, 0GC (A-132)

gcr . Ustruv
R. Bheads

B. Steigerwald
"J. . Farmer
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txcess Emissions During Perieds of Start-Up, shutdaewn.,
Malfynetion and (laintenance

" Excess emissions during periods of start-up, shutdown, and malfunction
are exsmot from thq qumgri:a? emission 1imit in the NSPS. Except far
opacity emission l1imits, compliance with NSPS numerical emission limits
can cnly ba détermined by a parformance test (which requires prier .
notification of the owner ar operator). Performance tests can only be -
conducted during periods of representative operation of bath the affoccted -
facility and the emission control system. ' B .

Although excess emissions during perieds of start-up, shutdown, e
~and malfunction are not a violation of the NSPS emission 1imits, section
60.2(q) of the gensral provisiens provides that failure of tha affected

facility or ths emission control system to operate proparly during a .
performance test is not censidered a malfunction if it is the result
entirely, or in part, of poor operation, careless maintenance, ar any
other preventable upset cendition or equipment breakdovn. Thus, EPA
must decide, on a case-by-case basis, vhether excess emissions resulting
from 2 failure of the affacted facility or the emission control system
during a performance test was caused by poor cperaticn or maintenance.
If this is not the case, the failure js considered a maifunction and

any excess emissions are exenpt frem the NSPS numerical emissjon 1imit.

I¥, on the other hand, EPA concludes that excess emissions resulting
"from a failure of the sffected facility or the emission control system
during a performance test could have besen pravented by proper operation

- and paintenance, the failure is not considared a malfunction and the

excess emissians are not exempt from compliance with the NSPS numerical
emission 1imit.

Furthermore, the owner or operator is in violation of
section 60.11(d). ' ' .

Section 60.11(d) of the general provisions requires an owner or
operator to properly eperate and maintain, to the maximum extent
practicable, both the affected facility and the emission contrsl
system to minimize emissiens at all times. Excess emissions at any
‘+ime, therefore, including periocs or start-up, shutdown, and mal-
function, are subject to compliance with these reguirements. A
parfaormance test is not required to determine compliance with section
60.11(d). The data provided by the continuous monitoring systems,’
which the NSPS require ta be installed, in addition to information
developed from a review of the ovperating and maintenance procedures

and inspectian of the source, will be used by EPA to determine com-
pliance with these requirements.

Consequently, an owner or operator may be found in violation of
section 60.11(d) without being found in violation of the !SPS numerical
emission limits., IF a performance test is conducted during which
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a Tailure of the affected facility or emission control system sccurs
resulting in excess emissions, the owner or operator =ould be found

in violation of both the NSPS numerical emission 1imit and section .
60.11(d), 1f EPA does not consider this failure a malfunction.

ESED balieves that excess emissions resulting frum shutdown of-
the emission control system to perfurm routine maintenance constitute
a violation of both the NSPS numerical emission limit, provided a
performanre tast is conducted, and the proper operaticn and maintenance
requirements of section 50.11(d), except in cases descrihed in the
next paragraph. The owner or operator can be found in violation.
of the NSPS numericai emission 1imit since operation at all times
except start-up, shutdewn and malfuncticn is censidered representative
operation. Excess emissions resulting from repair of equipment
necessitated by a malfunction, however, cannot be considered a

vielation of the NSPS numerical emission 1imit, but may be a viala~
tion of section 60.11(¢). : :

Excess emissions during all periods of maintenance cannaot zuto-

matically be presumed in violation of section 60.11(d) for two reasons.

First, with multiple enission contrel systams, an owner oy aperator .
may shut down one emission control system for routipne maintenance while
properly operating the remaining emission contrel systems. This could
be done by curtailing production of the affected facility to maintain
proper oparating conditions for each of the emission centrol systems
that remain fn operation, or by over-design of the emission control
systems to accommodate full production of the affected facility undar
these conditions. If a failure then occurred, in one of tha emission
control systems that remained 9n operation and resulted in excess
emissions. the cwner or operator would not be considered in violation
of section 60.11(d) iFf the emission control system vas pruperly

operated and maintainad prior to and during the failure.

Second, excess emissions resulting from shutdewn of the emissien
control system for maintenance necessitated by tha sudden emergrnce
of conditions which, if not corrected within a very shart period of
time, would 1ead to a serious fajlure of tha emission control systsm’
or the affected facility, would not be considered in violation of
section 60.11(d)." if the owner or operator was judged to have properily
operated gnd maintained both the affected facility and the emission -

contral system prior to and during this period of maintenance. ~BEcause

of the nature of this type of maintenance, which we refer to as "mal-

function maintenance,” it is not possible to spall out in detail all

that it encompasses. Admittedly, this may lead to disagreements hetween
ovmers and operdators and EPA from time to time over whether specific
periods of maintenance fall into this category. The key tn resolving
these disagreements 1s whether the ownar or operator is judged to have
praperly operated and maintained the affected facility and emission
control system, the seriousness of the failure, and the lead limz
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hetween the emergence of conditions indicating that a3 failure is
develaping and the paint in time when the failure would occur unless.
action were taken. As a rough guideline, maintenance required within-
lgad times of ¢ha order of 4uo weeks or les<s to prevent a sericus
failure from occurring would probably qualify as “maifunction main-

tepance."  Maintepance requived within lead ¢imes af more than twa

veeks, however, would probably not qualify as "malfunctien maintenance.”
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Resoarch Triangla Park, North Carolina 27711

August 30, 1976

MF. Alfred V.J. Prather

Prather. Seeger, Doolittle, Farmer and Ewing
1101 Sixteenth St., N.UW. .

.Washingten, D.C. 20035_

Dear Mr. Prather:

. We have consicared the issues raised by the Kennacott Copper
Corporation in their March 5, 1976, petition for reconsideration

of the new source parformance standards (NSPS) for primary copper,

lead, and zinc smelters: in your Jetter of April 19, 1976, to
Mr. Jerome Oserov of EPA's Office of General Counsel; and in the

meetings on March 23, July 20, and July 29, 1976. Our respons=
1 to each of thase issues concerning the NSPS is presented below.

Issue 1 - The NSPS fail to provids far excessive emissions
Eur1ng periods OFf start-up, shutéown, ~zlfunction,
and majptenance.

Under section 60.11(a) of the general provisions, - 2

compliarca with the NSPS emission 1imit other-than epacity.
- emission 1imit can be determined only by performance tests .

conducted under section 60.8. Operations during periods

of start-up, shutdown, and malfunction are definsd as naf

constituting representative conditions for the purpose ot

performance tasts under sectien 60.8(c). This 1n effect .

exempts emissions during periods of start-up, shutdown,

and malfunction from campliance with the NSPS emission

Timit. Mot all failures of the emission control system

will. automatically be considerad malfunctions, however.

As defined in section 60.2(q) of the general provisions,.

a failure which is the result entirely, or in part, aof

poor operation ar careless maintenance is not considered
a.malfunction.

This exemption from compliance with the NSPS numerical
emission 1imit uring periods of start-up, shutdown and
malfunction, howaver, does nat exempt the owner or operator
from compliance with the requiremanis af section-60.11(d)
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of the general provisxnn:. Under section 60.71(d) proper

operation and maintenance of both the affect=d facility

and the air poallution cantrol system is reyuired at all

times, including periods of start-up, shutdown, and mal-
*  function to the naximum extant pract1cnb15;

Yo clarify our 1ntent. we propose to rawr1ta secticn
60.8(c) as follows:

Performance tests shall be conducted undar such
conditions as the Administrater shall specify

to the plant operator based on representative
performance of tha affected facility. The owrer.

or oparator shall make available to the Administrator
such recards as may be necessary to determine the
conditions of the perfermance tests. Operations
during periods of start-up, shutdown, and malfunction
=hall nat canstituts representative conditions

for the purpose of a performance test nor shall .
excess emissions during periods of start-up, shutdown,

and malfunction be considered a violation of the
applicable emission Timit_

By cantrist to-tha abuve, vwe do not agree mt.h Kennecott’s . . ..
contantﬁun that provisions should be added ta the MSPS permitting
excess emiszsions during perieds of routine maintenance on sulfuric
acid plants. It is our view that allowing the smelter to operate
uncontrolled during such perinds is inconsistent with the phiInsaphy
that undarlies section 111 of the Clean Ajr Act. Given Congress’
intent that naw sources goerate only %f controlled by the best -
system of emission reduction, we balieve it uould ba contrary to
that intent to allow an lSPS source such as a smelter.te operate
without any contraols dur1ug foreseeable periocds of rnut1ne o=
maintenance of the emission control equipment.

Even if 1t means shutdown of part or ail of the source .
during periods when routine maintenance is being performed on
the emission control system, we believe the philesophy of section
111 requires that any MSPS scurce operate only vhen its emission
control system is in operation. . Beyond permitting exceptions for
contrel equisment malfunctions--which by their nature are unpredictable
and cannot be coordinated.with shutdown of the source--we balieve
it wonld he inappropriate ta bend from this reading of the statute.
Section 111 also requires that costs be taken inte accgunt in estab-

lishing new source performance standards. We have, therafore, reevalue
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the HSPS for copper smelters to detormine vhether the economic
impact of not being able to operate the smelter during pericds
of routine 2c¢id plant maintenance wauld be unreascnable. Oup
conclusion is that the cost of shutting dowa a smelter far as

- muech as two weeks each year to perform routine maintenance on
the sulfuric acid plants is reasonable. A summary of aur
analysis and the basis for oyr'conclusion is enciosed. e

invite Kennecott's review of this analysis and will consider -
any comments Kennecott may wish to make,

To avoid any misunuerstanding. it seems appropriate

to discuss what we nmean by malfunetion and routine main-
tenance. Unlike a malfunction which we consider as essentially
zn unpredictabla event and therefore beyond the control of a
smeiter operator, we consider routine maintenante as basi-~
ally a predictable event, which can be schaduled to a large
extent at the discretion of a smelter operatar. As a rasult,
aithaugh an operator cannot aveid reutine maintenance. he

has a measure of contral over routine na1ntennnue which he
does not have over a malfunction.

> We do not consider repair of equipment necessitated by
a malfunction as routine maintenance. Excess emissions during
S e *“rapa1r of-equipment nacessitated by-a malfunction would be—ee—m— .. ..
| :uns1dered under the existing ma1funct1on regu1at1ons_

There is an area of maintenance, however, which is directly
related to malfunctions and which we do not considar as routine
maintenance. This is maintenance necessitated by the sudden
amergence of conditions which, i¥ not corrected within 2 very
short pericd of time, would lead te a serious malfunction

or failure of tha emission control system or the process
equipment. We would consider excess emissions during main- .
tenance under these conditions as the result -eof a ma]fun:t1an
and subject to the existing malfunction regulat1uns.

Because of the nature of this type of ma1ntenance, wn1ch
we refer to as “malfunckion maintendnce," it 9s not possible
to spell out in detail all that it encompasses. This may
Tead to disagreements between smslter operators and the
Agency from time ta time over .whether specific periads of
maintenance tall into this category. The key to resoiving
these disagreements is the seriousness of the malfyrction, and
the lead time between the emergance of conditiens 1nd1uat1ng
that a malfunction situation is daveloping and the point in
time when the malfunction would cccur unless action is taken,
As a rough guideline, ve would tend to ccnsider maintenance
required within lead times of the order of two weeks or less
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to prevent a‘sericgs maifunctian Trem occurring, as qualifying
as "maifunction maintepance." Maintenance required within jead

times of more than two weeks. we would tend to cansidar as
routine maintenance.

R specific example may help to clarify our concept of
roayrcine maintenmance and "malfunction majintenance.™ Gererally,
the pressure drop across the catalyst stages in a sulfupic
acid plant increases slowly in a linear fashien, providing
the oparater with a2 lead time of four to six months in which
to schedule maintenance invelving scresning of the catalyst
to reduce the pressure drop. Ve would consider this main-
tenznce 835 routine maintemance. Oecasioenally cunditions
arise which cause the pressure drop acress the catalyst
stages to increase rapidly ip an =xponential fashion,

If not corrected within a couple of weeks, this pressure
drop would reduce the capacity of the acid plant and require
by-passing of a pertion of the gases norrally processed
in the acid plant. Ve would consider maintenance invelving

screening of the catalyst under these conditions as “malfunction
maintehance.” -

Issue 2 -~ The NSPS prescribe averaging times teo short to.
- .- .. accommgdate <ihe normal f1UCtUations in_emissions
Inherent in smelting oparations.

As stated in Kennecott's petition for reconsideration,
emission data from a double-absorption sulfuric acid plant .
at ASARCQ's E1 Paso, Texas, smel=ter served as the basgis for
establishing the emission limit and averaging time prescribed
in the NSPS. Our amalysis of this data, however, was mora
extensive than Kennecott implies in their petition. UWhije
it is correct that these emission data reflect lower than
nermal sulturie aeid plant-inlet sulfur dioxida concentrations,
the data were adjusted in our analysis to reflect operation
at the higher sulfur dioxide concentrations typically experiznccd
at a copper convertar aisle. These data were also adjusted to
reflect catalyst deterioration. Thus, Kennecott's elaim that
eur analysis indicates that excursions above the standards

would occcur considerably more than 1.2 perecent of the tine
"undér normal eomditions is $necorrect.

A performance test top determine compliance with the
MSPS consists of the arithmetic everage of three separate
six-hour emission tests. OQur analysis of the ASARCO emission
data indicetes that the possibility of a performance test
exceading the NSPS emission Timit under normal conditions
igs extrem=ly low, 1ess than 0.15 percent.
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We feel, therefare, that the promulgated standards
can be achieved and that the eighteen-hour averaging time
(three six-hour averages) effectively masks the normal
Tluctuatigns exgerienced within the copper smelting process.
Ve recognize, however, that it is possible for emissions
during 2 specific six-hour period to exceed thg NSPS waission
1imit during normal operation. '\/& propose to accommodate these

~ occurrences by rewriting section 80.165(d)(Z) to revise the

excess emission reporting requirements. The new. section
60.165(d) will read as foliows: , :

§60.165 Hﬁnitcring of operations.

. (d) For the purpose of reports required under

§60.7(¢c)}, periods of excess emissions that shall be
reported are defined as follows: 2y

(2) Sulfur dioxide. Any six-hour peried as
deseribed in paragraph (¢) of this section, during
which the average emissions of sulfur dioxide, as
measured hy the continuous monitoring system installed
under paragraph (b) of this section, exceeds the _
standard undar &60.163, exeept that 1.5 percent of
the averages during any quarter may exceed the standard
undaer §60.163. This exception does rot apply te excess

emissions during periods of start-up. shutdewn, and
malfunction.

1ssye 3 - The MSPS are not limited te emissions of air

ollutants 2s they must be under section 111
of_the Clean Air Act.

This i1ssue, dealing with tha visible emissions standard,
was discussed at our March 23, 1976, meeting with Kennecott.
The 1ntent of the visible emissions standard is te limit
acid mist emissions from sulfuric acid plants installed to
comply with the standard. VWe feel that this is an appropriate

standard and believe that Kennecott now shares this view.

1f you have aﬁy questions, or would 1ike to discuss these issues

further, please do not hesitate to contact ejther Jack Farmer or
Fred Porter of may staff at (919) 688-8146, extension 371.

Sincerely yours,

R\MQQ{:A{,&Q\: | 6 .I

Don R. Goodwin
Director '
Emission Standards and
Engineering Division

Enclosure

ccs

Ivor G, Pickering
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